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Review of the Telecommunications Consumer Protections (TCP) Code

Call for comments

Communications Alliance is seeking comments for a scheduled review of the Telecommunications Consumer Protections Code and Guideline.

The Code and Guideline can be downloaded from:

http://commsalliance.com.au/Documents/Documents-under-Review
Comments on the Code and Guideline are requested by 5 p.m. on Friday 16 July 2010.

Submissions may be made to the Communications Alliance website www.commsalliance.com.au, via email to info@commsalliance.com.au or by post to:

PO Box 444

Milsons Point NSW 1565

All submissions received will be made publically available on Communications Alliance website unless the submitter requests otherwise.

Review of the Telecommunications Consumer Protections (TCP) Code
ISSUES PAPER
1 History

The Telecommunications Consumer Protections Code (the Code) was registered by the Australian Communications & Media Authority (ACMA) on 19 May 2008, following an extensive review and consolidation exercise during 2007 and early 2008. The Code replaced six existing registered ACIF codes, i.e. the

1. Customer Information on Prices, Terms & Conditions Industry Code [ACIF C521:2004],

2. Credit Management Industry Code [ACIF C541:2006],

3. Billing Industry Code [ACIF C542:2003],

4. Customer Transfer Industry Code [ACIF C546:2007],

5. Complaint Handling Industry Code [ACIF C547:2004],

6. Consumer Contracts Industry Code [ACIF C620:2005].

The current Code was designed to consolidate the six codes it replaced into a single document to improve consistency, to clarify its application to residential and small businesses and to make it easier for consumers and suppliers to understand their rights and obligations. A separate chapter in the Code is devoted to the subject of each of the previous six codes. An accompanying Telecommunications Consumer Protections Guideline (the Guideline) has been created to stand alongside the Code as an aid to interpretation and to provide examples on how service providers can be confident that their actions comply with the Code.
One of the provisions of the Code is that the Code and Guideline will be reviewed after 2 years of the Code being registered by the ACMA and every 5 years subsequently, or earlier in the event of significant developments that impact on the Code or Guideline or a chapter within the Code or Guideline. In April 2010, Communications Alliance launched a Review of the Code to fulfill this obligation.
2 Context of the 2010 Review
The aims of the Review are to identify:

· any existing issues with the Code and Guideline; 
· whether any process improvement is required, from operational experience in dealing with the Code and Guideline; 
· any gaps in the Code and Guideline; 
· clarifications that improve requirements; 
· whether the document is meeting the needs of industry and the community satisfactorily; 

· expected impact of technology changes; and
· effectiveness of measures for monitoring and enforcing compliance with code provisions. 

Comments received will be considered by the Steering Group to prepare a specific recommendation to revise, reconfirm or withdraw the Code and Guideline.  

The Review of the Code needs also to be viewed in the context of several legal and regulatory developments, e.g.:
· New provisions of the Australian Consumer Law (Tranche 1) on unfair terms in standard form consumer contracts, which are scheduled to come into effect on 1 July 2010,
· The ACMA’s Public Inquiry into Complaint Handling Processes in the Telecommunications Industry, scheduled to be held from May 2010 to circa April 2011,
· Potential amendments to the Telecommunications Act 1997, foreshadowed by Minister Conroy in April 2010,
· The Federal Government Review of Regulation in a Converged Digital Environment, due to take place in 2011.
The Review of the Code, and any revision that may be required, needs to ensure that the Code is consistent with the new Consumer Law, and that the new Code supports industry compliance with legal and regulatory obligations now and in the foreseeable future.
The Review also has to be seen in light of the movements in the volume of complaints to the Telecommunications Industry Ombudsman (TIO). Last financial year (2008/2009) the TIO recorded a 54 per cent increase in overall complaints. Notwithstanding the fact that overall complaint volumes have fallen by 13 per cent from the June 2009 quarter to the March 2010 quarter, complaint volumes have sparked public and political debate.
3 Areas of Focus

The positions outlined by the ACMA, ACCC and ACCAN (attached at Appendix 1) and the discussion of the first Stakeholder Meeting on 21 May 2010 reveal several common themes and issues that ought to be addressed in the course of the Review of the Code. These include, but are not limited to, the following items:
3.1 Scope of the Review:
The Code was developed in 2007, and not all of the pre-existing Codes were revised from a substantive perspective at that time. Due to the pace of technological development, the scope of the Code might warrant some consideration so as to ensure that it addresses consumer-related issues across the scope of the communications environment. Furthermore, to some the co-existence of various Codes gives rise to concerns of complexity. In this context it has been suggested that the Review ought to consider whether to:
· Attempt to further simplify the Code and reduce its length, and/or to focus on producing a plain-language consumer-friendly summary of the core consumer-protection principles, rights and obligations in the Code, which can more readily be communicated to and understood by consumers and the ‘front-line’ customer-facing personnel within service provider organisations.

· Include new elements in the Code to reflect technological and/or service developments of recent years

· Incorporate the Mobile Premium Services Code into the Consumer Protection Code.
3.2 Industry Views

The Communications Alliance carriage service provider (CSP) members are committed to active and constructive participation in a thorough Review of the Code. 

The industry acknowledges that - particularly in the light of rapid technological change and increasing complexity introduced by the involvement of third parties supplying devices, content and applications to consumers - the customer care and complaint handling performance of some service providers has, at times, been sub-optimal. The ever rising number of providers and the associated explosion of service offerings further augment the potential for customer service issues. A Code Review therefore is warranted and deserves the concerted efforts of all market participants and stakeholders.

CSPs recognise that excellence in customer care will enable them to grow their businesses and continue delivering the benefits of new technologies and services to their customers. Customers make choices based on value and service, so it in the interests of CSPs to compete strongly on service, complaint handling and overall customer care - rather than simply meeting minimum regulated standards.

The industry seeks to incorporate its commitment to customer service into a reviewed Code to deliver outcomes for customers, with a focus on:

1. Being upfront and responsive in dealing with customers about the services supplied to them.

2. Ensuring the advertising and promotion of products and services is clear and accurate, with the associated costs communicated unambiguously. 

3. Ensuring contracts with customers are clear, concise and easy to follow and do not contain unfair terms and conditions.

4. Making sure customer assistance is readily accessible and provided in a timely manner. 

5. Providing effective means for addressing unresolved customer issues and keeping customers informed.

The industry wants to effectively engage with consumers and believes that the creation of an easily understandable and readily accessible consumer reference document summarising the key elements of the Code and identifying consumers’ rights and obligations would serve this aim.

The Code review also needs to recognise that remedies do exist for customers seeking redress on service issues, and that significant investments have been, and continue to be made by players across the industry, in new systems, technologies and processes designed to improve the overall quality of customer care and complaint handling.

In revising the Code, particular care needs to be given to the fact that imposing additional regulation runs the risk of increasing costs while not actually delivering customer benefits. 

3.3 Regulators’ Views
The ACMA, and ACCC welcome the Review of the Code but emphasise the significance of a serious industry commitment to Code improvements and to behavioural changes within the industry that will serve to enhance customer satisfaction, thereby reducing the number of complaints that require recourse to the TIO. 
The ACMA and ACCC criticise the Code in its current form for not being effective in achieving acceptable levels of consumer protection. The criticism focuses in part on the monitoring, measurement and enforcement mechanisms surrounding the Code as well as on the provisions of the Code, especially regarding fair contracts, complaint handling and redress, and advertising. The regulators want to see significantly improved customer protection e.g. through the:
· Development of an improved system for collecting data on compliance/performance and the derivation of objective measures of industry compliance, e.g. the reduction in the number of complaints per Code chapter to the TIO. (It should be noted that Communications Alliance has concerns with some elements of the TIO’s current methodology for collecting and reporting potential ‘Code Issues’ and is seeking to make this process more meaningful).
· Creation of a continuous monitoring process to ensure compliance with the provisions of the Code and steps to facilitate more effective enforcement of the Code in instances of non-compliance.
· Revision and/or addition of provisions so as to attain 
· Clear, accurate and non-deceptive advertising and marketing,
· Transparent and unambiguous costs associated with a product/service, 
· Fair and clear terms & conditions,
· Simplified billing and better explanation of pro-rated bills
· Accessible, free, swift, transparent and fair complaint handling procedures, documentation of complaint handling
· Clearly identifiable and viable avenues for redress

· Improved credit management especially with regards to disadvantaged and vulnerable customers.

3.4 Consumer Representatives’ Views

The ACCAN is committed to work with all other stakeholders to create a reviewed Code that significantly improves overall customer satisfaction which manifests itself e.g. in a decreasing number of complaints whether addressed by the TIO or dealt with at source. It considers a simplification of the Code and the use of plain language key to achieving this goal. 

The ACCAN wishes to see the provisions of the Code revised with regards to the establishment of e.g.
· Non-deceptive advertising and marketing, the unambiguous indication of prices and costs, and the eradication of all hidden fees and costs,

· Fair terms & conditions,
· Establishment of contractual relationships, especially those arising from unsolicited offers, through informed consent (as opposed to a mere disclosure of information prior to entering into a contract), e.g. by means of a mandatory minimum product statement,
· No unfair targeting of disadvantaged and vulnerable customers,
· Transparent billing detailing all charges for all products/services, especially regarding pro-rated bills, caps and discounts, as well as customer nominated hard cost caps,
· Effective and easily identifiable ways of dispute resolution, redress and compensation, also as an incentive for a better conduct of the industry. 
The ACCAN equally criticises the lack of enforceability of the current provisions of the Code as well as the absence of a well established compliance monitoring and a meaningful measurement of consumer satisfaction. In this context, but also in light of its urge for an increased comprehensibility of the Code, the ACCAN suggests an assessment of best practices from other industries/areas (e.g. Code of Practice in the banking industry, Utility Billing Standard, 190 industry monitoring, star rating of products/services) with regards to their suitability in the Code’s context.
*    *    *    *

1 July 2010
APPENDIX 1
On 4 May 2010, Communications Alliance contacted the ACMA, the Australian Competition and Consumer Commission (ACCC) and the Australian Communications Consumer Action Network (ACCAN) to seek their views on key issues, and areas of potential focus and priority for the review. This was designed to help provide material and viewpoints for this Issues Paper, so as to focus the discussion heading into the review. 
Positions outlined by the ACMA, ACCC and ACCAN:

A1.1
ACMA submission:
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A1.2
ACCC submission:
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A1.3
ACCAN submission:
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APPENDIX 2
On 21 May 2010, Communications Alliance held an initial Stakeholder Meeting to launch the Review. The Stakeholder Meeting reached agreement on the proposed methodology of the Review, while recognising that elements of this will need to be developed and/or refined in the founding stages of the review.
Methodology of the Review

The structure of the Code Review will include a Steering Group and several Working Committees.

A2.1
Steering Group

The Steering Group has the following members:
· Independent Chair (non-voting)

Ms Fay Holthuyzen 
· 2 x Industry representatives (voting) 
John Horan, Primus

David Quilty, Telstra

· 2 x Consumer representatives (voting)
Allan Asher, Australian Communications Consumer Action Network (ACCAN)

Professor Michael Fraser, Communications Law Centre, University of Technology, (UTS)

· 1 x ACMA representative (non-voting)
Kath Silleri
· 1 x ACCC representative (non-voting)
Brenton Philp
· 1 x Communications Alliance CEO (non-voting)
John Stanton
· 1 x DBCDE Observer (non-voting)
Keith Besgrove
The role of the Steering Group is to
(ii) consider public comment on the Issues Paper that will be circulated;

(iii) recommend, or otherwise, the revision of the Code;

(iv) approve the Project Plan for the Revision of the Code and Guideline;

(v) set the Terms of Reference for the Revision, to include a reassessment of the overall structure of the Code;

(vi) define the working procedures for the Working Committees established to review each chapter of the Code and Guideline;

(vii) provide guidance to the Working Committees;

(viii) review draft outputs and approve revised/new content for submission to Communications Alliance Board for approval to publish, noting that the Board cannot change the content of the Code and Guideline;

(ix) provide first level dispute resolution for the Working Committees; and

(x) endeavour to operate via consensus.
The role of the Independent Chair is to lead the Steering Group in its task to meet the deliverables of an agreed Project Plan, including (if so decided) a revised Code, for submission to the Communications Alliance Board for approval prior to submission to the ACMA for registration by an initial target date of 30 April 2011. 
A2.2
Working Committees

The Working Committees are expected to comprise: 

· 3 industry subject matter experts

· 1 consumer representative subject matter expert

The Working Committees will report to the Steering Group. The initial task for a Working Committee will be to assess the status of the respective chapter and to identify the principles that govern that chapter. 

The Working Committees will have access to external drafting resources to assist in the production of updated drafts that will ultimately be approved by the Steering Group. 
It is anticipated that the Working Committees will each revise one or two chapters of the Code and their respective elements of the Industry Guideline. Resource and time constraints will most likely dictate a sequential approach of the Working Committees. Final decisions on this will be made by the Steering Group, which will also need to take account of the fact that some Working Committees may take longer than others to complete their work. 
The input to date from the industry, ACCC, ACMA and ACCAN and the consideration of legal and regulatory developments suggest a sequence of Working Committees something like the following:

Phase 1: 

· Consumer Contracts and Customer Information on Prices, Terms & Conditions

· Billing

Phase 2:

· Credit Management

· Customer Transfer

Phase 3:

· Complaint Handling

· General Rules, Acronyms & Definitions, Compliance
A2.3
Involvement of the ACCC, ACMA and the TIO
It is envisaged that each Working Committee will liaise with the ACCC, ACMA and the TIO to seek out relevant information in order to draw on their experience and/or statistics for each chapter of the Code. 

A2.4
Timeframe

The following is an indicative timeframe for the work – to be decided by the Steering Group and by the circumstances of the work as it proceeds

· Establishment of the Steering Group and Appointment of the Chair: June 2010

· Public comment phase:  July 2010  

· Phase 1 Working Committees: July – Sept. 2010

· Phase 2 Working Committees: Sept – Nov. 2010

· Phase 3 Working Committees: Dec. 2010 – March 2011
· Public comment on the revised Code – April 2011

· Registration of the Code with the ACMA: May  2011
APPENDIX 3

Telecommunications Consumer Protections (TCP) Code – Statement of Intent

We, the undersigned, are stakeholders and participants in the 2010 Review of the Communications Alliance Telecommunications Consumer Protections (TCP) Code (“the Code”) and Guideline (“the Review”).

We acknowledge that the customer care performance of our industry has fallen short of expectations, and it is our aim and expectation that this review will focus on those areas where there is a need and opportunity to achieve substantive improvement in customer satisfaction levels for the industry and a significant reduction in the number of complaints to the Telecommunications Industry Ombudsman.
 

We commit to participate in the Review in line with the following intent and spirit:

1. We will work diligently and in good faith, allocating appropriate resources as necessary from our organisations to contribute to making the work effective.

2. We will be constructive in our efforts – seeking at all times to make the review successful while refraining from any conduct that would unnecessarily delay or limit the chances of success. 

3. We agree that all issues identified by stakeholders will be considered in a fair and balanced manner.  No single stakeholder is likely to achieve every aspect of each outcome they seek from the Review, and a spirit of reasonable compromise will be necessary to ensure a successful overall outcome.

4. We will use this Review to pursue an outcome that provides genuine and practical benefits for telecommunications consumers, including improved consumer protection.

5. We will focus on the issues that are of greatest importance to consumers, including protection from unfair conduct consistent with the new Australian Consumer Law.  

6. We are determined that any future Code documents are in plain language, easy for consumers to understand and provide maximum clarity for industry.

7. We will work towards implementable and measurable commitments that will be subject to clear measures of success or failure. 

8. We will have regard to all applicable legal and regulatory obligations, and to the desire to minimise compliance costs. 

9. We will work to find clear and effective ways to monitor compliance with the Code and enforce any Code breaches.

10. We will have specific regard to the needs of vulnerable and disadvantaged consumers.

Signed by:

· Allan Asher, CEO, Australian Communications Consumer Action Network (ACCAN)

· John Stanton, CEO, Communications Alliance

· John Horan, General Counsel, Primus

· David Quilty, Group Managing Director, Public Policy & Communications, Telstra

· Professor Michael Fraser, Faculty of Law, and Director, Communications Law Centre, University of Technology, Sydney (UTS)
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Mr John Stanton


CEO


Communications Alliance


Via email: Stanton@commsalliance.com.au

20 May 2010


Dear John,


Thank you for your letter requesting input to the Telecommunications Consumer Protection Code Review.  Whilst we greatly appreciate the opportunity, the timeframe for doing so means that we can offer preliminary comments on potential work areas.  As I mentioned at our recent meeting, ACCAN has sought input to this letter from members of our Standing Advisory Committee on Consumer Affairs which met on May 19.

While ACCAN is committed to work with everyone who has an interest in promoting consumer welfare, we are yet to be convinced that Communications Alliance is the appropriate forum to develop and review consumer codes.  Despite recent reductions in the numbers of complaints about communications issues, there remain  issues about the ability of the industry to follow the rules it has created, or even to create fair rules that are in the best interests of consumers. 


ACCAN will be looking for clear indications from Communications Alliance that this code review will lead to measurable improvements for consumer welfare, and that a genuine partnership opportunity is being offered to consumer groups. We believe a clear vision of success is required for this Code review to deliver outcomes for consumers. 


General principles


From its inception, ACCAN has recognised that consumer welfare is best served through vigorous competition in fair and informed markets and where empowered consumers shape supply through the expression of their demand rather than modifying demands to fit whatever is offered. We seek fairness in dealings and swift restitution where things go wrong. 


The Code will be successful if it provides strong incentives on industry participants to:


· establish appropriate incentives for complaint reduction 


· establishing basic high-level standards for customer careensure accessible, swift, fair  and transparent complaint handling procedures


· require a fair and timely resolution of complaints


· require the provision to consumers of information about supplier performance


· increase awareness of ADR schemes where complaints cannot be resolved

In a recent discussion of the reasonable expectations that a consumer could have of minimum service standards of a telecommunications service ACCAN identified the following which we also see as a benchmark for assessment of consumer codes.

· accurate, timely, comprehensible and relevant service information


· access to a range of services to enable reasonable  communications regardless of geographical location


· choice of competing services provided at different levels depending on need and willingness to pay


· comparative information about price, quality, accessibility and availability


· clear and accurate information to enable the safe, economical and efficient use of the service


· information about access to speedy, fair and  no cost dispute resolution


· contact information for ADR schemes or enforcement agencies where service failures are of such a magnitude that such action is warranted


· information about the environmental impact of the service and ways to mitigate any adverse impacts


· clear and plain language warnings of any hazards associated with the use of the service


· plain language statement of service provider warranties and statutory rights

Communications Alliance should issue a statement of intent, to ensure all parties are committed to working for agreed goals.

ACCAN suggests that Communications Alliance commit to developing a statement of intent for this project, which stakeholders can sign on to prior to the work formally beginning. This will give Communications Alliance a mandate to begin this work, and all stakeholders will understand what is expected from this code review. 


Consumer groups will be looking to this review to bring about fundamental changes to consumer protections, and without industry agreement up front, there would be little to encourage participation in the code review. 


We anticipate that a statement of intent might include things such as: an acknowledgement that code changes may require significant changes to industry behaviours and processes (which in turn will have costs associated); that all code rules need to be unambiguously implementable and enforceable; that a “lowest common denominator” approach isn’t acceptable; that the code will require specific measures for the protection of the most vulnerable consumers; the key performance benchmarks which will apply (such as the reduction in complaints to the TIO to 2007 levels within 2 years ). 


Process issues


Recognising that Communications Alliance has proposed equal consumer and industry representatives on the Steering Committee, a number of issues remain. Will there be a formal role for regulators and the TIO to provide input to the working groups? Will an asymmetry of influence be avoided if the only equal representation is on the Steering Committee, and not the working groups? How will project management resources be mutually agreed upon and by whom will they be delivered? The development of the current codes was compromised by “independent drafters” who were contracted by Communications Alliance, despite being under instruction of working groups. Issues have arisen where drafting instructions were not followed, or not returned in a marked up form to the committee for sign off. It’s critical for ACCAN to understand how these practical considerations are going to be dealt with. 


Language and Accessibility

Despite containing a significant proportion of the consumer protections in the communications industry, the TCPC remains inaccessible to consumers. It is a highly complex, overly long and ponderous document. Unlike the banking industry with its Code of Practice, there is no place a communications consumer can go to ascertain what their rights are and how their supplier has agreed to engage with them. For the very few people who are aware of the TCPC can actually use it effectively to help frame their complaint as a means of understanding their rights as consumers. 


A key work item for the review needs to be a plain language document developed to inform consumers of their rights and responsibilities. This will need to directly reflect the revised rules of the TCPC. The banking industry has developed a document that may be a suitable model


Issues Log


We note that an issues log was created as part of the initial code development process, and ask that this be recirculated and activated to inform the review. 


Code rules need to be implementable and enforceable 


Many code rules have the effect of allowing suppliers to justify their actions rather than reflect an underlying principle. In this review, we’d like the underlying rules to be tested to ensure that they can be implemented, monitored and enforced. 


There are examples in the Code of provisions  that are unenforceable because there are no requirements to substantiate them. As a result, suppliers implement variable processes that may not be compliant with the intention of the code.  


We strongly believe there needs to be a test for enforceability and compliance against  operative clauses of the Code. 

Compliance reporting and monitoring


A major ongoing problem of the TCP Code has been a lack of public reporting on compliance and monitoring for compliance with the Code.  An existing code rule (9.1.8) requires identification of systemic problems and prevention of recurrence, and yet the TIO complaint statistics indicate repeated breaches of code clauses. 


The TIO is not an appropriate way to gauge the level of compliance with Code rules, because they require an individual to make a complaint, approach thesupplier for resolution, and then finally go to the TIO as an office of last resort. This data cannot capture the number of consumers impacted by rules that are not complied with. 


We note that by way of example, that the Telephone Information Service Standards Council monitors the 190 industry for compliance with the code of practice. This ensures that services remain compliant with the code, and consumer complaints as a result are negligible. 


An active and ongoing monitoring regime is critical to ensuring a rules based code is workable. The ISO has a suit of standards which bear on the customer service experience. 

Definitions issues


We would like to flag that common definitions in the sector  may need to be reviewed, for example what constitutes a complaint?.


Get rid of exemptions that appear throughout Code rules

In the same way that fine print in advertising can undermine the key elements of an offer, exemptions contained in the existing TCPC serve to undermine the clear intention of the overall rule. We hope this review offers the opportunity to create a Code that provides clear guidance for suppliers about how they must engage with their customers, without the myriad exemptions that currently riddle the code. 


For example instead of carving out numerous examples of when a supplier doesn’t need to give a customer information, the key principle needs to be that suppliers must undertake all efforts to provide any information requested by a customer. 


Mobile Premium Services


The committee needs to consider whether the Mobile Premium Service Code should be incorporated into the TCPC.  Basic underlying consumer protections should be standardised where possible. Whilst more detail has been added to that code 

Informed consent


The issue of gaining informed consent has been on ACCAN’s agenda since our inception. Whilst much of the Code focuses on information disclosure, we’d like to shift the discussion away from one way disclosure to efforts to obtain informed consent prior to contracting people for supply of a product or service. ACCAN’s report into informed consent issues is available here on our website. 


Content issues


We note that content-related issues are presently out of scope of the existing Code. This may require a re-think as the market continues to evolve.


Comprehensibility must be the outcome of ‘plain language’ requirements

Some of our biggest concerns about the communications industry’s behaviour toward their customers are theoretically already covered by the code. For example, the need to communicate in simple, plain language (Clause 3.1) is a general rule and yet consumers are bombarded with complex terms and advertising that ultimately disempower consumers and prevent them making choices in their own best interest. We support the need for plain language, but ultimately this requirement needs to be more directly linked with the outcome of comprehensibility. 


Complaints handling


A comprehensive review of complaint handling and customer service issues will be necessary. This will no doubt need to tie in with ACMA’s formal inquiry into customer service, the details of which are yet to emerge. 


Consumer groups have suggested that a customer service standard, which would be a regulatory rather than self-regulatory instrument, may be more appropriate given the huge numbers of complaint issues. 

Compensation


ACCAN has previously identified compensation for customers as a mechanism for improving incentives for better conduct and for the relationships between customers and their service providers. This needs to be considered in the TCP review. 


Fairness

We recognise that the code has a prohibition on unfair contract terms, but there is no overall requirement of fairness. This would be a welcome inclusion to the code.


Credit management and financial hardship


Financial counselling agencies need to be consulted on the adequacy of credit management and hardship policies in order to assess their effectiveness. 


Billing


We expect that billing issues will need to be significantly re-thought, given the prevalence of deals that offer discounts. Feedback we have received suggests that bills that reflect caps are nearly incomprehensible. Standards Australia has convened a stakeholder meeting to consider the ISO Utility Billing Standard; this may provide useful guidance to the sector

Hidden fees and charges  


The proliferation of fees and charges beyond the headline offer is out of control in this industry. We want to see the end of a range of non-cost based fees that consumers are experiencing, such as late fees, paper bill fees, and account keeping fees.

Customer nominated hard caps must be required


The communications sector needs tools for preventing bill shock. It is time to ensure customer nominated hard caps become part of the framework and deal with this issue. More generally, credit control tools need to be more reliable and ‘real time’ than they presently are. 


Priority areas


ACCAN is in the process of undertaking a  member survey. One of the questions we have asked our members is how important customer service and complaint handling is compared with other issues that correspond with the existing code chapters, such as contracts, the prices terms and conditions, and so on. We aim to provide Communications Alliance with the priorities nominated by our members to assist in determining which chapters should be reviewed as a priority. 

Yours sincerely, 
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Allan Asher






Chief Executive





Australian Communications Consumer Action Network
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11 May 2010

Dear Mr Stanton,
C628:2007 Telecommunications Consumer Protections Code Review

Thank you for your letter dated 4 May 2010, to Mr Michael Cosgrave, seeking the
Australian Competition and Consumer Commission’s early input into the review (‘the
Review) of the Telecommunications Consumer Protections Code (‘the Code’).

I understand from your letter that the ACCC’s comments will assist Communication
Alliance in formulating a position paper to be released publicly following the 21 May
stakeholder meeting.

As a general observation, the ACCC considers that the Review provides an
opportunity to address consumer protection issues in the telecommunications industry
in a manner which complements and supplements the consumer protection provision
of the Trade Practices Act and other consumer protection legislation. High numbers
of industry wide complaints indicate that the current code priorities are unlikely to be
providing consumers with adequate protection. The ACCC considers that at a
minimum, the Review must be able to demonstrate that the Code provides a tangible
net benefit to telecommunication consumers.

A further consideration is that although the Code was registered in 2008, some
chapters have not been reviewed for several years (notwithstanding their
incorporation into the Code in 2007). Given the rapid development in
communications technologies and service provision in recent years, it is appropriate to
ensure that the entire Code meets current consumer and community expectations, that
is drafted in a clear and concise manner and that obligations are directed towards the
businesses best placed to ensure consumer interests are addressed.

The ACCC considers that the Consumer Contracts and Customer Information Prices,
Terms & Conditions chapters of the Code warrant early review as a matter of priority.
The Australian Consumer Law has introduced provisions dealing with unfair terms in
standard form consumer contracts. These provisions which operate from July 1 2010,





mean an early review of the Consumer Contracts chapter is warranted to ensure the
law and the Code are consistent and that the Code supports industry compliance with
legal obligations.

Industry advertising practices continue to attract significant numbers of complaints to
the ACCC. These range from matters concerning allegedly misleading and deceptive
advertising, billing and contractual issues and complaint handling procedures.

The ACCC has been working with industry to improve practices in this area, which
culminated in 2009 with the ACCC receiving legally enforceable undertakings from
Telstra, Optus and Vodafone Hutchison to address the ACCC’s specific concerns
about advertising practices. The ACCC considers that an carly review of the
Customer Information Prices, Terms & Conditions chapter is also a priority area.

The ACCC notes that the Australian Communications and Media Authority’s public
inquiry into customer service and complaints handling will conclude early in 2011. A
review of the Complaint Handling chapter would be better informed by the
completion of the Public Inquiry.

Finally, the ACCC has an interest in both the Billing and Credit Management chapters
due to the impact of poor industry practices on disadvantaged and vulnerable
CONSUIMETS,

Although the ACCC will not endorse or approve the Code once reviewed, we
nevertheless welcome the opportunity to comment on the Code and the Code Review
process. This is because we see the Code as a potentially useful tool to facilitate
industry compliance with its Trade Practices Act obligations. 1t may also help to
enhance consumer welfare in the telecommunication sector.

The ACCC looks forward to the discussion of these issues at the Stakeholder Meeting
on 21 May 2010. 1 propose to attend that meeting with Peter Keli, Deputy Chair of
the ACCC.

Yours sincerely

Mo 4,

Marcus Bezzi
Executive General Manager
Enforcement and Compliance Division
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Dear John
Telecommunications Consumer Protection Code (the TCP Code) Review

| refer to your thoughtful letter of 4 May indicating that you plan to meet with key
stakeholders on 21 May to prepare for CA’s review of the TCP Code. As you're
aware, i outlined at the CommsDay Summit in Sydney recently the ACMA’s
Reconnecting the Customer strategy and indicated that the ACMA wouid provide
strong ex ante guidance for the TCP Code review.

The ACMA recognises that the telecommunications regulatory landscape currently
has a number of moving pieces as a result of a number of legislative and policy
reviews, including the recommendations arising from the Department of Broadband
Communications and the Digital Economy’s (DBCDE’s) Review of consumer-
related code development processes, the National Broadband Network
developments, ongoing changes to national consumer laws and the formation of the
peak consumer representative body, ACCAN. Together with significant increases in
complaints to the TIO in relation to customer service and complaints-handling, the
role and content of codes and co-regulation is under particular scrutiny and
pressure.

| see the main challenge for this Code Review and indeed for co-regulation in the
telco sector to be the development of enforceable, measurable code provisions that
will, regardless of the product or service being offered and delivered, provide the
customer with the following core protections:

1. The clear and accurate advertising of a product or service.

2. Products and services will be provided under clear and fair terms and be
set out succinctly.

3. Costs associated with a product or service will be clear and unambiguous.

4. Assistance for the consumer will be readily accessible and provided in a
timely manner should a problem be encountered.

5. Avenues for redress will be clearly identified for the consumer in the event
that problems are unable to be rectified satisfactorily.
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While these core protections are broad and principies-based, | envisage that the
articulation and expansion of these principles as enforceable code provisions would
provide an effective basis on which to build a strong and incisive regulatory
instrument.

In addition to these core principles, | foreshadowed in my speech at the CommsDay
Summit that the ACMA had identified a number of specific areas within the TCP
code which, it had concluded, required addressing. Some of these bear the
imprimatur of other agencies (e.g. arising from legislative changes and the
recommendations of the House of Representatives inquiry into International Mobile
Roaming) while others are issues that the ACMA has identified through its
compliance and enforcement activities and the research it has conducted.

At Attachment A | have outlined the issues of priority for the ACMA. It is my
expectation that the draft code provided to the ACMA for registration will incorporate
the requisite improvements in these areas to ensure appropriate community
safeguards.

The ACMA also particularly wishes to see a demonstration of industry’s
commitment to code improvements that will encourage and facilitate internal
resolution of complaints without recourse to the TIO. This aione should go some
way towards generating goodwill with consumers and an enhanced reputation for
the sector.

Customer Service inquiry

As part of the ‘Reconnecting the Customer’ Strategy, | also announced the launch
of a Customer Service Inquiry. | expect that the Inquiry will have particular
relevance and synergy with the review of the Complaints Handling chapter of the
TCP Code. i suggest that it would therefore be prudent to first address other
chapters of the Code before consideration of complaints- handling and ancillary
customer service matters in the Code until after the ‘hard yards’ of the Inquiry are
complete. i expect that the Inquiry will be substantially completed by February
2011.

In this regard, | am also seeking the coliective cooperation of the CEOs of the larger
telecommunications companies in working towards an enforceable strategy for
reducing complaints about complaints-handling and customer service matters.
These dialogues should enrich our understanding of the changes necessary to
improve consumer outcomes.

Consumer consultation

The ACMA expects that the CA’s TCP Code review and revision processes will
ensure full opportunity for consumer representation, consultation and participation in
each stage of the process and that CA will be able to clearly demonstrate how it
gave meaningful consideration to any submissions from consumer parties during
the review. in my CommsDay. summit speech | observed that recent experience
suggested that the approach to the consumer representation and consuitation piece
had been ‘fractured.’
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Regulator’s Forum

Finally, at the CommsDay summit, | also announced the establishment of a
Regulator’s Forum with membership consisting of the ACMA, the ACCC and the
DBCDE. The Forum will also seek the advice of consumer, user and industry
groups. It is intended that the Forum will identify emerging issues in
telecommunications and develop appropriate reguiatory responses. | have flagged
that a useful starting point for the Forum at its first meeting will be a discussion on
the expectations of the review of the TCP Code.

Forward agenda

I am on the record as acknowiedging the roie the telecommunications sector has
played in the successful underpinning of a remarkable generation of Australian
growth. | also recognise the industry’s recent efforts to slow complaint growth
through the TIO’s connect.resolve campaign.

However, | see this code review as a critical juncture for industry to now
demonstrate its commitment to co-regulation. As part of the review, | anticipate
discourse about the future of co-regulation in the new service environment,
including whether the industry and CA continue to want to self-regulate in the first
instance, given the shifting industry landscape.

In this context, the ACMA is seeking a comprehensive approach to this review
rather than simply ad-hoc incremental improvements to the Code. Qur preferred
approach is to work in partnership with CA and industry. However, the ACMA is
determined that a stronger, more enforceable code be developed through the
review process and we do not resile from my commitment to move to the making of
a standard or standards should expectations not be met.

I look forward to discussing these issues with you in greater detail tomorrow.

Yours sincerely

S —
Chris Chapman .
Chairman

Mobile 0401 145 354

Email chris.chapman@acma.gov.au

Attachment
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